1. CORRESPONDENCE & REPORTS (February 9-11, 2009)
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New England Fishery Management Council
50 WATER STREET I NEWBURYPORT, MASSACHUSETTS 01950 | PHONE 978 465 0492 FAX 978 465 3116
John Pappalardo, Chairman | Paul J. Howard, Executive Director

September 19, 2008

Mr. Mark R. Millikin

National Marine Fisheries Service
NOAA, Office of Sustainable Fisheries
1315 East-West Highway, Room 13357
Silver Spring, MD 20910

Dear Mr. Milliken;

The New England Fishery Management Council, its Scientific and Statistical Committee and
staff appreciate the opportunity to comment on the June 9, 2008 proposed revisions to the
guidelines for National Standard 1 (NS1) of the Magnuson-Stevens Fishery Conservation and
Management Act (MSA). As described by the National Marine Fisheries Service (NMFS),
the agency considers this action necessary to provide guidance on how to comply with new
annual catch limit (ACL) and accountability measure (AM) requirements for ending
overfishing in fisheries managed through federal fishery management plans and clarifies the
relationship between ACLs, maximum sustainable yield (MSY), optimum yield (OY) and
other applicable reference points.

To facilitate a thorough review, the Council charged its staff with reviewing the proposed
rule, convened a meeting of its SSC to solicit comments and finally reviewed and approved
the following comments at a meeting of the full Council on September 3, 2008. While the
details of these recommendations are provided in the appended table, the Council would like
to reiterate several points that it considers critical to any revisions in the NS1 guidelines.
These include the NEFMC’s very serious concerns about:

1) the mandated addition of an annual catch target (ACT) as a requirement of
fishery management plans (FMPs);

2) the option to define overfishing in terms of catch rather than a rate of
fishing mortality;

3) the FMP requirement to include AMs as an in-season adjustment
whenever possible;

4) the very burdensome, and in some cases duplicative, additional
information requirements for FMPs;

5) the criteria for the exception to preventing overfishing in a mixed-stock fishery;

6) the need for the guidelines to allow a) stock status determinations using
criteria for overfishing specified in the U.S./Canada Resource Sharing
Understanding; and b) rebuilding timelines consistent with the
Understanding, as well as exceptions to ACL and/or AM requirements for
these stocks.



The Council’s comments on the first three issues were developed in consultation with
its SSC.

By way of further explanation concerning the above points, if an ACL is set correctly to
account for management uncertainty, that process should be sufficient to prevent the
Acceptable Biological Catch (ABC) from being exceeded. Therefore an ACT, which is not
mentioned or required by the MSA, would be unnecessary and adds an extra layer of
complexity and possible confusion. However, because we understand that some Councils or
management authorities might prefer the use of such a mechanism, ACTs should remain an
option for those who favor this approach.

Redefining overfishing in terms of catch also does not appear to be consistent with the MSA.
There could be cases where catch is later found to be greater than Fygy, but where the catch
does not exceed the overfishing level (OFL) or ACL based on the best available science. This
situation could occur where there is a strong retrospective pattern in stock assessments as has
been the case for some important stocks in the Northeast. Also, defining overfishing in terms
of fishing mortality or a proxy exploitation rate wherever possible does not prevent managers
from using ACLs and target catches for the ongoing management of a fishery.

Another important issue is whether accountability measures (AMs) should be implemented
in-season or whether they are measures to deal with the problem of exceeding ACLs. Some
of the problem might be a matter of semantics. For example, an early fishery closure based
on achieving a percentage of a catch target might be considered an integral part of a hard
quota management system by some and an in-season accountability measure by others.
However, the most important issue is how to deal with possible overages of ACLs. Our SSC
has suggested that although ACLs should not be exceeded on a regular basis, adjustment of
ACLs and the implementation of AMs should be based on actual fishery performance data.

A fourth major problem with the guidelines relates to the requirements for describing how
certain information is collected and used, “including data collection methods, as well as any
specific data collection methods used for all stocks, stock complexes, data collection and
estimation methods used to quantify total catch mortality in each fishery, including
information on the management tools used (i.e., logbooks, vessel monitoring systems,
observer programs, landings reports, fish tickets, processor reports, dealer reports,
recreational angler surveys, or other methods); the frequency with which data are collected
and updated; and the scope of sampling coverage for each fishery, methods used to compile
catch data from various catch data collection methods”, etc.

The above information is available from NMFS through its data collection programs and
various stock assessment processes. Requiring the inclusion of such information in fishery
management plans would create a substantial additional burden on the Councils’ FMP
development process. Further, it is not clear if or how the inclusion of this information
enhances the efficacy or usefulness of the FMP documents.



A fifth problem is the criteria for the exception to preventing overfishing in a mixed-stock
fishery (“when harvesting one stock at its optimum level may result in overfishing of another
stock when the two stocks tend to be caught together’). The criteria required to use this
exception, which can be very important for managing mixed-stock fisheries, are impossible
to meet and the exception cannot be invoked when a stock will remain overfished for more
than 50 percent of the time. As a result of the above problems, the NEFMC recommends
retaining the current exception for mixed stock fisheries.

A final shortcoming of the guidelines is that they provide flexibility in meeting NS1
requirements for fish stocks that are managed under international fishery management
agreements, but not for the less formal U.S./Canada Resource Sharing Understanding.
Because of the constraints imposed by NS1, U.S. managers find it difficult not to restrict the
U.S. catch to lower mortality targets than may be applied to the Canadian catch. As a result,
the U.S. must rely on voluntary cooperation from Canada not to put the U.S. fleet at a
disadvantage. Further, the Understanding, a valuable conservation tool, could very well lose
support in the U.S. whenever the Canadians opt to fish at higher levels in accordance with
their management system.

This problem could be resolved by allowing fishing to be governed by the rates set through
the Understanding process and to also allow timelines for rebuilding stocks to be consistent
with fishing targets specified by the Understanding. It would further make sense that ACLs
and AMs for these stocks not be required since they are managed under hard Total Allowable
Catches, and although the Understanding contains provisions for accountability including
penalties for overages, they might not be entirely consistent with those required under the
NS1 guidelines.

Again, the attached table includes the full range of our comments on these and other aspects
of the guidelines. If you or your staff have any questions or require further clarification about

our comments on the proposed NS1 guidelines, please contact me or Executive Director Paul
Howard on this matter.

Sincerely,

John Pappalardo
Chairman

attachment
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